According   to  Jerome,   he   sent  a  crew of  three  men   to  check  out
the  stoppings  along   the  entryway.     At  about  1500   feet  outby   the   in-
spection area   they   found   that an airlock  curtain  had  been  knocked
down by a  trailer   carrying  longwall   shields   to   a   separate  area  of
the mine.     Jerome ordered a  second curtain hung  there  to repair the
leak.     Restoration  of  the  airlock  returned  full   ventilation   to  the
face,   the witness   testified.

I  find  Mid-Continent's   explanation  of  the   reduced   air   at  the
face plausible.      A  large diversion  of  air  from   the   prescribed  air
course  would   likely  cause  a   fairly  rapid  decline   in  air  flow  at  the
face.     Clearly,   displacement  of   the  airlock  would   tend   to  create  a
large  diversion.      The  evidence  does  not  disclose   the   time  at  which
the  trailer  knocked  down   the   curtain.     Under   proper  circumstances,
one may indeed  infer a present condition existed  at a  time  past.
In  this  case,   however,   the  inspector's  conclusions   are   simply  too
speculative   to   constitute  a convincing  set  of  proofs.      The  burden
of  proof on   the   issue  of  violation  rests  upon  the  Secretary.      He
did  not   sustain   that  burden because  he  did  not   effectively  negate
the  possibility   that  the  air  at  the  face  remained  at  the  prescribed
volume  until   after  mining  had  ceased.

One more matter  deserves  comment.     The   inspector   and  the  face
boss  differed  rather  heatedly  over  whether   the   crew  at   the   face  had
set a timber  and extended  the  line curtain to  it after  the  face was
advanced.    Mr.   Jerome  insisted  that this was done,   and that  it is
significant because he took a  satisfactory air  reading at the place
where the curtain was   "winged out"  to better  sweep  the  face with
air.     It was  undisputed that the  timber could not have been  set until
mining  and loading  had  ceased  because  the  timber  would  have   inter-
fered with the  use of  the  face  equipment   (Tr.   133-135).     Inspector
Ganser,   however,   was  certain that the  line curtain was  not extended
when he took his  own readings   (Tr.  199) .     He was  certain,  he  said,
because the change  in  the configuration  of  the  curtain  would have
yielded different measurements  than  those he got when  he calculated
the area at the mouth of the line  curtain  -  an  integral   step  in
determining the  air  flow.

I find no  reason  to question the  fundamental   truthfulness  of
either witness,   despite  the  irreconcilable difference  in  their testi-
mony.     I must  therefore  attribute  that difference  to  a  failure  in
accurate recall on  the part of one witness or  the other.     I  have not
attempted to  resolve the matter because  if Jerome  were  declared wrong
and  the inspector  correct,   the  result would not be  changed.     If,
indeed,  a reading  showing a  20,000 cfm flow was  taken by Mid-Continent
after the mining ceased,  it would be  compelling  evidence  that  there
was no violation.     If,   on the other hand,   such a measurement was not
taken,  or if it was  taken and found to be  less  than  20,000 cfm,   such
facts would not add  substantial weight  to  the  Secretary's case.
They do not bear directly on  the essential question:     the level of
air flow during cutting,  mining or loading.

The citation will be vacated.
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